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SYNOPSI S

| ndividuals who were <charged wth operating notor
vehicles while wunder influence of intoxicating |iquor
brought action seeking injunctions against use of test
results of breathalyzer as evidence in drunk driving
proceedi ngs. Superior Court, Law Divi sion, Monnout h
County, denied class action certification and plaintiffs’
nmotions for sunmmary judgnment, and further denied notion

of Attorney General to dism ss conplaint. All parties
appeal ed. The Superior Court, Appellate Division, 190
N. J. Super. 554, 464 A 2d 1170, affirmed in part, reversed
in part, and di sm ssed conpl aint. Suprenme Court's grant
of certification was deenmed to include seven individual
muni ci pal court actions, which were remanded for limted
hearing on adm ssibility of breathalyzer tests. The
Supr ene Court, Handl er, J., hel d t hat: (1)

manuf acturers' breathalyzer nodels "900" and "900A" are
scientifically reliable for pur pose  of det er m ni ng
content of blood alcohol, with narrow qualification as to
adm ssibility of test results relating to possible
effects of radio frequency interference; (2) results of
adm ni stration of nodel "900" can be received in evidence
wi t hout further pr oof establishing any additional
conditions for adm ssibility relating to effects of radio
frequency i nterference, provi ded t hat hand- hel d
transmtters are banned from area in close proximty to
br eat hal yzer instrument; (3) nodel "900A" results nmay be
admtted in evidence and form basis of driving under
influence conviction either i f br eat hal yzer result
consists of two tests or readings within tolerance of
0.10 percent of each other, breathalyzer instrunment has

been found not to be radi o frequency
interference-sensitive, or if sensitive, it is shown that
in admnistration of instrunment, instrunment was protected

fromtransmtters and radio frequency; and (4) new tri al
on newy discovered evidence may be brought only when
conviction based upon such breathalyzer results could
possi bl y have been af fected by radi o frequency
i nterference.



Judgnent of Appellate Division affirnmed; muni ci pal
court cases remanded for trial

West Headnot es

[1] Crim nal Law k388.1
110k388. 1
(Formerly 110k388(1), 110k388)

Results of scientific tests are adm ssible at crimnal
trial only when they are shown to have sufficient
scientific basis to produce wuniform and reasonably
reliable result and will contribute nmaterially to
ascertainment of truth; however, scientific acceptability
need not be predicated upon unani nous belief or universa
agr eenment in total or absol ute infallibility of
t echni ques, nmet hodol ogy or procedures that underlie
scientific evidence.

[2] Crimnal Law k388.1
110k388. 1
(Formerly 110k388(1), 110k388)

Reliability of scientific evidence nust be denonstrated
by showing that scientific technique has gained genera
accept ance w thin scientific conmuni ty; t hus,
possibility of existence of error does not preclude
conclusion that scientific device is reliable.

[3] Crimnal Law k304(1)
110k304( 1)

[3] Crimnal Law k388.1
110k388. 1
(Formerly 110k388(1), 110k388)

Once showing of general acceptability of scientific
techni que has been made, courts will take judicial notice
of given instrunment's reliability and wll admt in
evidence results of tests frominstrunment w thout further
pr oof .

[ 4] Autonobil es k424
48Ak424
(Formerly 110k388)

Breat hal yzer manufacturer's nodels "900" and "900A" are
scientifically reliable for pur pose  of det er m ni ng



content of blood alcohol, with narrow qualification as to
adm ssibility of test results relating to possible
effects of radio frequency interference.

[ 5] Aut onobil es k411
48Ak411
(Formerly 110k388)

Results of br eat hal yzer tests shall be generally
adm ssible in evidence when breathal yzer instrunment is in
proper working order, is admnistered by qualified
operator and is used in accordance wth accepted

procedures, and such results may, upon establishnment of
these conditions, form basis for convictions for driving
while under the influence of I ntoxi cating |iquor.
N.J.S. A 39:4-50.

[ 6] Autonobiles k424
48Ak424
(Formerly 110k388)

Results of manufacturer's breathalyzer nodel "900" have
not been shown to be affected by radio frequency
transm ssi ons except in nost unusual circunstance, which
are highly unlikely to occur in use of instrunent; thus,
results of adm nistration of breathalyzer can be received
in evidence wthout further proof establishing any
addi ti onal conditions for admssibility relating to
effects of radio frequency interference, provided that
hand-held transmtters were barred from area in close
proximty to breathalyzer instrunment.

[ 7] Aut onobil es k424
48Ak424
(Formerly 110k388)

Results of nmanufacturer nodel "900A" breathalyzer test
may be admtted in evidence and form basis of conviction
for driving under the influence provided either that
breat hal yzer result consists of two tests or readings
within tolerance of 0.01 percent of each other, or that
determ nation of radio frequency interference-sensitivity
of breathalyzer instrument has been made; if it 1is
determ ned that instrunment is sensitive, it nust be shown
that in admnistration of instrunment, hand-held police
transmtters were prohibited in area in close proximty
to instrunment, police cars with transmtters were not
permtted in any area in close proximty to instrunent,



and that extra care was used to shield instrument from
outside radio frequency interference. N J.S. A 39:4-50.

[ 8] Autonobiles k422.1
48Ak422. 1
(Formerly 48Ak422, 110k388)

Al t hough burden of proof to satisfy conditions of
adm ssibility of results of adm ni stration of
breat hal yzer test is substantial, it is not to be equated
with proof beyond reasonable doubt, but wth clear and
convi nci ng proof.

[ 9] Autonobiles k422.1
48Ak422. 1
(Formerly 48Ak422, 110k388)

To establish adm ssibility of breathalyzer test, state is
required to establish by clear and convincing proof the
proper operating condition of +the nachine, requisite

qualifications of operator, proper admnistration of
t est, and speci al condi tions with respect to
manuf acturer's breathal yzer nodel "900A" relating to

possi bl e effects of radio frequency interference.

[ 10] Autonmobiles k359
48Ak359
(Formerly 110k1202.10(1), 110k1202.10)

In order to inmpugn prior drunk driving conviction that
serves to give defendant |egal status of second or
subsequent offender, prior conviction would have to be
set aside on grounds that would justify grant of new
trial on prior offense. R 7:4-7.

[11] Crimnal Law k951(1)
110k951(1)

Motion for new trial on grounds of newy discovered
evi dence consisting of manufacturer's advisory concerning
possible effects of radio frequency interference on
br eat hal yzer results can only be brought within two years
of judgnment of conviction for driving under the influence
of intoxicating liquor. N J.S. A 39:4-50;, R 7:4-7.

[12] Crimnal Law k956(1)
110k956( 1)



Party seeking new trial because of newly discovered
evi dence has burden of show ng that by due diligence such
evidence could not have been discovered before court
announced its decision and that evidence, if available
and adm ssible, would probably alter judgnent. R 7:4-7.

[13] Crimnal Law k938(2)
110k938( 2)

New trial based on newly discovered evidence consisting
of breathalyzer test results that were affected by radio
frequency interference may be brought only when prior
conviction was based upon breathalyzer test result from
manuf acturer nodel "900A" instrunent if instrunment has
been identified as radio frequency interference-sensitive
and only one interference reading was obtained or two
br eat hal yzer readi ngs were obtained but were not within
tolerance of 0.01 percent of each other. N. J. S. A
39:4-50; R 7:4-7.

[14] Costs k302.2(2)
102k302. 2( 2)

Def endants in nmunicipal court actions charging them with
driving under the influence of alcohol and who brought
action <challenging reliability of br eat hal yzer test
results were not treated unfairly on ground they did not
have ability to produce experts as witnesses to counter
state's evidence concerning reliability of breathalyzer
results, where defendants were given opportunity to
obtain expert wtnesses but sinply did not do so.

[15] Crimnal Law k641.5(4)
110k641. 5(4)
(Formerly 110k641.5)

Parties charged wth driving under the influence of
i nt oxi cati ng i quors, and who sought to I npugn
breat hal yzer results and to show scientific unreliability
of breat hal yzer due to possible effects of radi o
frequency interference, were not prejudiced as result of
conflicts of interests and failure to obtain substituted
counsel, where asserted conflict that other clients of
counsel in other drunk driving cases mght seek to take
advant age of favorable breathalyzer test results and try
to defend reliability of breathalyzer as scientific
devi ce was tenuous.



**3 *71 Francis X. More and John J. MDernott, Red
Bank, argued the cause for defendants-appellants (Francis
X. Moore, Red Bank, and Thomas J. Smth, West Long
Branch, attorneys).

Boris Modczula, Deputy Atty. Gen., argued the cause for
pl ai ntiff-respondents (Irwin I. Kimelmn, Atty. GCen.,
att orney; Boris Moczula and Florence V. Hughes, Deputy
Atty. Gen., of counsel).

ORDER PENDI NG DECI SI ON AND OPI NI ON

Oral argunment in this matter having been conducted on
Novenber 29, 1983, followmng **4 the consolidated
hearings before the Mnmuth County District Court on
tenporary remand pursuant to this Court's Order of
Septenber 8, 1983, and the parties having had the
opportunity to address the questions specified in the
Order of this Court dated October 26, 1983, and the Court
on its own notion having expanded the record in this
appeal to include relevant portions of the record in the
case of *72 State v. Lopat, as set forth in the letter of
the Clerk of the Court to all counsel dated Decenber 8,
1983; and

The Court having duly considered and determ ned the
nmerits of the appeal and having decided that its
essential rulings should be comunicated to the parties
and to the public without further delay in the form of
the within Oder with the opinion presenting nmore fully
the reasons for the Court's decision to be issued at a
| ater date; and

Good cause appeari ng;
It is ORDERED t hat:

1. The Smith and Wesson Breathal yzer Mddels 900 and 900A
are found to be scientifically reliable and accurate
devices for determining the concentration of blood
al cohol . Such scientific reliability shall be the
subject of judicial notice in the trial of all cases
under N.J.S. A 39:4-50.

2. The results fromthe admnistration of the Smth and
Wesson Breathal yzer Mdel 900 (Mdel 900) have not been
shown to be affected by radio frequency interference



(rfi) except under the nobst unusual circunstances, which
are highly wunlikely to occur in the wuse of this
i nstrunent. The results of the admnistration of the
Model 900 can be received in evidence in accordance with
the standards under State v. Johnson, 42 N.J. 146, 199
A.2d 809 (1964), w thout further proof establishing any
additional conditions for admssibility relating to the

effects of rfi, provided that the current practice of
banning hand-held transmtters from any area in close
proximty to the Dbreathalyzer instrunent has Dbeen
fol | owed.

3. The results from the adm nistration of the Smth and
Wesson Breat halyzer Mdel 900A (Mdel 900A) can be
affected by rfi under certain circunmstances. Results from
a Mdel 900A can be received in evidence in any case
under N.J.S. A 39:4-50 that is now pending untried or
that may be filed in the future, provided either of the
following conditions for adm ssibility relating to the
effect of rfi is satisfactorily westablished in *73
accordance with the standards under State v. Johnson, 42
N.J. 146, 199 A 2d 809 (1964):

a. if the results of the admnistration of the

i nstrunent consist of two readings or tests within a

tol erance of 0.01 percent of each other, the results

shall be fully adm ssible wthout additional proofs
relating to the effect of rfi;

b. if the condition set forth in subsection a. is not

applicable or is not established, then a determ nation

of the rfi-sensitivity of each such instrument shall be
made through the wuse of periodic on-site tests or

I nspections in accordance with the procedures foll owed

by the New Jersey State Police since Septenmber 1983;

(i) if it is determ ned by such procedures that the

instrunent is not rfi- sensitive, the results of the

adm nistration of said instrument shall be fully
adm ssible in evidence as set forth in paragraph 2 with
respect to Model 900; or

(it) if it is determ ned by such procedures that the

instrunent is rfi- sensitive, the results from the

adm ni stration of such instrument shall be admtted into
evi dence provided it is established that at the tinme the

I nstrunent was used, hand-held transmtters were banned

from any area in close proximty to the instrunent,

nobile transmtters were not present in any area in
close proximty to the instrunent, and the instrunment
was shielded fromoutside radio frequency interference.



4. Any prior conviction that was based upon the results
of the adm nistration of a **5 Mddel 900A instrunent nmay
be set aside upon a nmotion of defendant brought wthin
two years of the date of the judgnent of conviction under
R. 7:4-7 on grounds that the possible effects of rfi upon
the results of the admnistration of such breathalyzer
i nstrunent constitute new y di scovered evi dence,
provi ded:

a. the admnistration of the breathalyzer instrunent

occurred on or before June 1, 1983;

b. the defendant proves by a preponderance of the

evidence that there was no sufficient independent
conpetent and «credible evidence of intoxication in
support of the conviction aside fromthe results of the
adm nistration of the instrunment; and

c. the State then fails to establish in accordance with
t he standards under State v. Johnson, 42 N.J. 146, 199
A. 2d 809 (1964), ei t her of the conditions of
adm ssibility set forth in paragraphs 3(a) or (b).

5. Any matter now in dispute in the within appeal and
not adequately resolved by the ternms of the within Order
may, to the extent deened necessary, be settled by the
Court on its own notion or on the application of any
party by further supplenental *74 order or by the
i ssuance of its final decision and opinion in this case.

6. Al pending untried and future cases under N.J.S. A
39:4-50 shall be prosecuted in accordance with the terns
of the within Order, which shall remain in effect unless
otherwi se nodified by further order or final decision of
this Court.

7. The individual cases that were the subject of the
within appeal are hereby remanded for trial and
di sposition in accordance with the terms of this Oder to
the Monnouth County District Court, now known as the
Speci al Civil Part, Law Divi sion, Superi or Court,
Monnout h  County. Ot her than as provided for by this
Order, jurisdiction over these matters i s not retained.

The opinion of the Court was delivered by
HANDLER, J.

Each of the individual plaintiffs in these cases had



been charged in separate nmunicipal courts with driving
while wunder the influence of intoxicating |iquor, in
violation of N J.S. A 39:4-50. The respective charges
agai nst each plaintiff were based in part upon the
results of the admnistration of Smth & Wesson
br eat hal yzer instrunments. Plaintiffs brought an action
in the Superior Court, Law Division, against the State of
New Jersey, the Attorney General, and the Superintendent
of the New Jersey State Police, alleging that the Smth &
Wesson breat hal yzer nodels 900 and 900A (nmodels 900 and
900A) were unreliable and that their use by the State to
furnish evidence of guilt was unconstitutional and
unl awf ul .

The inpetus for plaintiffs' suit was the April 6, 1983
decision of a nunicipal court judge in a case entitled

State v. Lopat. In that case, the judge had found
nodels 900 and 900A unreliable because of their
susceptibility to radio frequency interference and,

accordingly, refused to admt those test results into
evidence to prove a violation of NJ.S A  39:4-50.
Rel ying upon that decision, plaintiffs in their case
claimed that the use of *75 these breathalyzer
instrunments violates their due process rights under the
federal Constitution and their protectable interests
under 42 U.S.C. § 1983 (1976) ( section 1983). They
sought relief on these clains and an injunction against
the use of nodels 900 and 900A test results as evidence
in pending and future drunk driving proceedings.
Further, they requested an order providing for new trials
for all persons convicted on evidence obtained fromthese
br eat hal yzer nodels, and a prohibition against the use of
any prior conviction that was based upon such test
results to determ ne second or subsequent offender status
of persons charged under N.J.S. A 39:4-50.

The trial court issued a tenporary restraining order
prohibiting the introduction **6 of nmpdels 900 and 900A
test results in all cases unless, as a foundation, the
State could denonstrate that it had conplied with certain
procedures prescribed by Smith and Wesson for determ ning
which test results from a particular instrument m ght
have been affected by radio frequency interference.
Later, on cross notions for summary judgnent, the trial
court rejected plaintiffs' claim that under a theory of
coll ateral estoppel, the decision in the Lopat case--that
nodel s 900 and 900A were unreliable--was binding on the



court. The trial <court denied as well plaintiffs'
motion for certification of the suit as a class action
The trial court also denied defendants’ notion to
di sm ss, and schedul ed the matter for hearing.

The parties on both sides sought |eave to appeal, which
was granted before the hearing at the trial |evel. The
Appellate Division affirmed the denial of class action
certification and the denial of plaintiffs' nmotion for
summary judgnment on the ground of collateral estoppel.
In addition, the court ruled that plaintiffs failed to
state a cl aim cogni zabl e under section 1983. Further, the
court determ ned that plaintiffs individually were
entitled to seek relief in nmunicipal court from any prior
convictions and new trials on the basis of newy
di scovered evidence, if brought wthin tinme under R
7:4-7. The court also noted *76 that none of the pending
charges against plaintiffs had been tried and plaintiffs,
and all other simlarly situated parties, would have the
opportunity at trial to challenge the reliability of the
breat hal yzer instruments and the adm ssibility of their
test results in individual prosecutions. Accordi ngly,
the Appellate Division reversed the trial court's denia
of defendant's notion to dismss plaintiffs' conplaint
and vacated the restraints that had been inposed by the
trial court. Romano v. State, 190 N.J. Super. 554, 464
A.2d 1170 (1983).

This Court certified the case, 94 N J. 610, 468 A 2d 240
(1983), but denied a stay of the Appellate Division
deci si on. The certification was limted to those issues
relating to the reliability of nodels 900 and 900A and
the adm ssibility in evidence of the test results from
the use of these instrunents. It did not include issues
relating to the rejection by the Appellate Division of
constitutional clainms, or those nmade pursuant to section
1983, or to the refusal to certify the action as a class
action. The Court also recognized that the plaintiffs in
this action were naned defendants in separate pending
muni ci pal court cases, and that the issues in those seven
cases paralleled the issues in the certified appeal.
Accordingly, the grant of certification in this case was
deemed to include the seven individual nmunicipal court

actions. In a separate order, the Court specially
remanded the seven nunicipal court cases for a limted
hearing on the adm ssibility of breathalyzer tests, in

terms of both the general reliability of breathalyzers



and the use of the test results in the case of each
plaintiff. For purposes of the |limted remand, the
Court directed that the seven actions be consolidated and
transferred to the Mnnouth County District Court and
assigned to Hon. Patrick J. MGann, J.S.C., pursuant to
N.J.S.A 2A:6-37 and R 7:1.

Those hearings were conducted in Septenber 1983.
Plaintiffs took the position that the question of the
br eat hal yzers' reliability had been di spositively

resolved in the Lopat case, and, thus, they did not
intend to contest the breathalyzer *77 readings in their
respective individual cases. Consequently, they offered
no wtnesses or additional evidence. The State
presented several w tnesses who gave extensive testinony
and presented docunentary proofs. [FN1]

FN1. The State produced the following expert
Wi t nesses whose testinmony is recapitulated in Judge
McGann's decision and whose qualifications and
experience are recited in an appendix to his
decision: Warren A. Kesselman, Norman R Coltri,
Ri chard Saferstein, Herbert Belin, Arthur L. Flores,
John R. Neubauer, and Mary D. Cox. The trial judge
observed that defense counsel engaged in extensive
and effective cross- examnation of the State's
experts.

Judge MGann's findings of fact were filed with this
Court. On COctober 26, 1983, **7 we directed that ora
argunent and briefs be presented relating to all of the
cases that had been certified, nanely, the appeal of the
action that had been brought by plaintiffs to secure
injunctive and related relief in the Superior Court and
t he i ndi vi dual muni ci pal court actions in which
plaintiffs had been charged as defendants. We al so
directed the parties to address eight specific |egal
guesti ons. Fol l owi ng oral argunent, the Court granted
in part plaintiffs' nmotion to supplenent the record in
this appeal by directing that portions of the record in
the Lopat case be included in the present appellate
record for the Court's consideration. The included
transcripts related to the testinony of the experts in
Lopat produced by both the State and the defendants.
[ FN2] The Court afforded the parties the opportunity to
present further argument concerning the significance of
the Lopat evidence on the issues in this case. On March



26, 1984, we issued an Order and Decision containing our
determ nation of the neritorious issues raised by this
appeal . Infra at 4. This opinion states the reasons for
the rulings contained in our order.

FN2. The State's experts in Lopat were Norman Coltri

and Richard Saferstein. Def ense experts were
Thomas Listing, G Foster Hersch, Vito Puleio and
Dr . David Lester. Ot her W t nesses  whose
transcribed testinony was also considered were
Ser geant Pet er Ber naducci , Trooper Rober t
Daf el decker, Sergeant Kenneth Neubauer and Billy
G bson.
*78 |

The threshold issue posed by the Court relates to the
general reliability of the breathalyzer instrunments for
determ ning the concentration of alcohol in the blood.
While this litigation was not pronpted by any renewed
special concern as to the basic reliability of the nodels
900 and 900A to neasure bl ood al cohol content, the recent
realization that the instruments can in some ways be
detrinmentally affected by radio frequency waves suggests
that the question of general reliability be reexam ned.

Each of the plaintiffs in this case has been charged

with a violation of N.J.S. A 39:4-50 based on
breat hal yzer test results obtained prior to the recent
amendnent of the statute, effective April 7, 1983. As

applicable to plaintiffs, the statute then provided "[a]

person who operates a notor vehicle while under the

i nfluence of intoxicating liquor"™ is in violation of the

| aw. N.J.S. A 39:4-50(a). The statute al so provided:
In any prosecution for a violation of R S. 39:4-50
relating to driving a vehicle while under the influence
of intoxicating liquor, the amunt of alcohol in the
defendant's blood at the time alleged as shown by
chem cal analysis of the defendant's blood, urine,
breath, or other bodily substance shall give rise to the
foll ow ng presunptions:

* * *

(3) If there was at that tinme 0.10% or nore by weight of
al cohol in the defendant's blood, it shall be presuned
t hat the defendant was under the influence of
i ntoxicating |liquor.



The statutory anmendnment of April 7, 1983 provides that
"[a] person who * * * operates a notor vehicle with a
bl ood al cohol concentration of 0.10% or nore by wei ght of
al cohol in the defendant's blood" violates the |aw
N.J.S. A 39:4-50(a), as anmended by L.1983, c. 129 § 1.
As noted in the acconmpanying statenent of purpose, the
anended | aw "requires that a person whose bl ood al cohol
concentration is 0.10% or greater be considered guilty of

driving while intoxicated. Current law nerely creates a
presunption that such a person was under the influence of
i ntoxicating liquor." Consistent with this purpose, the

amendnment, L.1983, c. 129, § 2, deleted fromthe statute
the terms of N J.S. A 39:4-50(a)(3).

*79 The initial questions that the parties were directed
to address called for a reconsideration of the basic
prem se that the breathalyzer is a scientifically
reliable instrunent. The first question posed by the
Court was whether nodels 900 and 900A **8 are generally
scientifically reliable and accurate instruments for
determining the alcohol <content of the blood. The
second was whether the results of a breathalyzer test
should be generally admssible in evidence when the
breat hal yzer is in proper working order and is used by a
conpetent operator, and whether these results can form
t he basis upon which the conviction of violating N J.S. A
39:4-50 may be obt ai ned.

In treating the basic issue framed by these questions,
Judge McGann recogni zed that a clear understanding of the
wor ki ngs of t he br eat hal yzer I nstrunment was
i ndi spensi bl e. We accept his accurate and conplete
description of the breathal yzer, viz:

The instrument is essentially a |ight bal anci ng device.

It contains a |light source positioned between two
phot oel ectric cells. Each cell is connected
electronically to opposite sides of a current reading
met er. VWhen the light is turned on, electric energy is
produced by the photoelectric cells which causes a
current to flow into the neter. The neter needle wll
deflect from center one way or the other depending on
which current is stronger. The |ight between the

phot oel ectric cells can be nechanically noved by neans
of an adjusting knob geared to a finely threaded shaft
closer to one cell or to the other. Because
phot oel ectric energy produced by each of the cells



varies with the distance from the light, the light can
be noved so that the current strength produced by each
I's equal and opposite. The meter needle is centered
i ndicating zero current flow through it. Bet ween t he
light and each of the cells is a receptacle for an
anmpul e--a sealed glass container with a solution of

pot assi um di chromate and sul phuric acid. The 11 ght
t hus passes through each of the anpules before striking
t he photoelectric cell. The solution is a | enon yell ow
in color. Wth solutions of the same color the neter
needl e registers zero current. To conduct a test the
seal on one of the anpules is broken and the breath
sanple is bubbled through that sol ution. Any al coho

in the breath reacts with the potassium di schromate and
effectively fades or lightens the color of the solution.
The more al cohol in the breath--the lighter the solution

becones. More light from the source is allowed to
strike the photoelectric cell on that side than before;
nore photoelectric energy is produced; nore current
results and t he met er needl e t hen noves- -
proportionately to the ampbunt of alcohol in the breath.
The source light can then be shifted by use of the
t hreaded screw away from the test anpule and toward the
reference anpul e. In this fashion the amount of 1ight
striking each photoelectric cell can be equalized and
the meter needle again brought to zero reading. The
di stance traveled by the *80 source light on the
threaded screw is thus a measure of the alcohol in the
br eat h. By nmechanical calibration this distance is

read off on a separate scale as a percent of alcohol in
t he breat h.

[1][2][3] In New Jersey, the results of scientific tests
are admssible at a crimnal trial only when they are
shown to have "sufficient scientific basis to produce
uniform and reasonably reliable results and wll
contribute materially to the ascertainment of the truth.”
State v. Hurd, 86 N.J. 525, 536, 432 A 2d 86 (1981)
(quoting State v. Cary, 49 N.J. 343, 352, 230 A 2d 384
(1967)). Scientific acceptability need not be
predi cated upon a unani nous belief or universal agreenent
in the total or absolute infallibility of the techniques,
met hodol ogy or procedures that wunderlie the scientific
evi dence. See, e.g., State v. Hurd, supra, 86 N.J. at
538, 432 A.2d 86 (hypnotically refreshed testinony may be
adm ssible if it can be denonstrated that use of hypnosis
in given case was a reasonably reliable neans of



restoring menory); State v. Cavallo, 88 N.J. 508, 443
A.2d 1020 (1982) (diagnosis of tendency to conmt rape on
basis of "rapist profile” is not scientifically reliable
when procedure is not shown to be accepted generally by
scientific community). Reliability of such evidence
must be denonstrated by showing that the scientific **9
technique has gained general acceptance wthin the

scientific comunity. State v. Johnson, 42 N. J. 146,
170-71, 199 A.2d 809 (1964). The fact that a
possibility of error exi sts does not preclude a
conclusion that a scientific device is reliable. Thi s
Court in Johnson noted: "Practically every new
scientific discovery has its detractors and unbelievers,
but neit her unani mty of opi ni on nor uni ver sal
infallibility is required for judicial acceptance of
generally recognized matters.” 1d. at 171, 199 A 2d 8009.
Once the showi ng of general acceptability has been made,
courts wi || take judicial notice of t he gi ven
instrument's reliability and will admt in evidence the

results of tests from the instrument w thout requiring
further proof. Id.

Until recently, nmodels 900 and 900A had been considered
in New Jersey to be scientific instrunments generally
accepted in the scientific community as reliable, and to
be an appropriate subject of judicial notice. See State
v. Johnson, supra, 42 N J. *81 at 170, 199 A. 2d 8009. I n
order to use breathalyzer test results as evidence in a
trial charging a violation of N.J.S. A 39:4-50, the
State had clearly to establish that (1) the equi pnent was
in proper order--that it was periodically inspected in
accordance with accepted procedures; (2) the operator
was qualified to admnister the instrunment--that these
qualifications as a breathalyzer operator were poperly
certified; and (3) the test was given correctly--that it
was admnistered in accordance wth the official
instructions for the use of the instrunment. State v.
McGeary, 129 N.J. Super. 219, 224, 322 A 2d 830
(App. Div.1974) (citing State v. Johnson, supra, 42 N.J.
at 170-71, 199 A 2d 809).

The Dbreathalyzer instrunment has both chem cal and
el ectrical conponents. The experts in this case
recogni zed generally that all electronic equipnment is
susceptible to radio frequency interference. However
according to the experts, susceptibility to such

interference alone will not necessarily render a device



i noperative or inaccurate when used in an environnent or
setting that is intended and accepted as suitable for the
use of such equipnent. The experts concluded that, in
spite of radio frequency interference problens, nodels
900 and 900A were scientifically reliable instrunents.
Addi tionally, t he Nat i onal Hi ghway Traffic Saf ety
Adm ni stration (NHTSA), continues to keep nodels 900 and
900A on its qualified products 1ist. This indicates
that, according to the NHTSA, the breathalyzer instrument
is an approved product that has been shown to be capable
of providing accurate analysis of blood alcohol content
of a breath sanple suitable for use as evidence in the
trial of an individual suspected of drunk driving.

Further, the validity of the chem cal process involved
in the operation of the breathalyzer instrument has not
been challenged or inmpugned. [FN3] As Judge MGann
noted, there was basic *82 agreenent anong the experts
that radio frequency energy would have no chem cal effect
on the anpules or their content. The judge observed
that there is no "residue of Ilegal concern that the
breat hal yzer, given proper functioning and operated by a

conpetent person, is ‘'a scientifically reliable and
accurate device for determ ning the alcoholic content of
the blood" " (quoting State v. MGeary, supra, 129

N. J. Super. at 223, 322 A 2d 830).

FN3. As noted earlier, the chem cal principle of the
breat hal yzer involves the interreaction of breath
al cohol with a chem cal solution and its neasurable
effect on a light source. This neasurenment is
converted into blood alcohol content. See
di scussi on supra at 7-8.

[4][5] We hold that in its totality nodels 900 and 900A
are scientifically reliable for t he pur pose of
determ ning the content of blood alcohol (with the narrow
qualification as to the admssibility of test results
relating to the possible effects of radio frequency
interference, discussed infra at 10-13). As stated in
paragraph one of our order, "[t]he Smth and Wsson
Breat hal yzer Mdels 900 and 900A are found to be
scientifically reliable and accurate devi ces for
determ ning the concentration of blood alcohol. Such
scientific reliability shall be **10 the subject of
judicial notice in the trial of all cases under N J.S A
39:4-50." Infra at 4. In addition, we hold that the



results of a breathalyzer test shall be generally
adm ssible in evidence when the breathal yzer instrunment
is in proper wrking order, is admnistered by a
qualified operator and is wused in accordance wth
accepted procedures, and that such results may, upon the
establi shnent of these conditions, form the basis upon
which a conviction of violating N J.S. A 39:4-50 nmay be
obt ai ned.

An extremely narrow and limted qualification as to the
general adm ssibility in evidence of the results of the
use of a breathalyzer instrument nust be recognized in
certain special situations raising a possibility of radio
frequency interference. The central issue on this
appeal was generated by the relatively recent discovery
that the accuracy of Dbreathalyzer readings can be
affected by interference from radio frequency waves.
According to the -evidence and findings below radio
frequency interference (sonetinmes designated herein as
"rfi") describes *83 the effect on an electronic
instrument of a radio wave or current that it is not
designed to pick up. If a particular breathalyzer, as
an electronic instrument, were susceptible to rfi, then
the nmeasurenment of the |ight distance obtained when the
operator balances the nmeter mght not be an accurate
i ndi cati on of the anmount of alcohol in the breath sanple.
| nstead, the |ight distance mght reflect, in part, a
deflection in the neter needle caused by a stray current
i nduced by radio waves in the surroundi ng environmnent.

In order for radio frequency interference to affect a
suscepti ble breathalyzer instrument in a way that would
lead to an erroneous reading, certain conditions nmust

occur. The coal escence of these conditions has been
referred to as the "wi ndow of susceptibility."” First,
because each instrunment exhibits different degrees of
susceptibility to rfi, the radio frequency source would

have to be transmtting at a frequency to which the
particul ar instrument was sensitive. Second, this source
would have to be powerful enough to affect t he
instrunent. Third, the proximty and direction of the
breat hal yzer in relation to the source of radio frequency
transm ssion would have to allow radio frequency energies
of sufficient strength to affect the instrument.
Fourth, such radio frequency transm ssion would have to



be present while the meter and light are activated in
order for it to affect the instrunent. (The activation
of the nmeter and |ight occurs only when the operator
bal ances the machine, which balancing is done twce
during each test for a period of about ten seconds.) A
final condition is that the needle fluctuation caused by
the interference would have to be inperceptible to the
oper at or.

The record discloses that nunerous experinents were
conducted by several agencies interested in identifying

and solving the problenms of rfi in the adm nistration of
br eat hal yzers. This extensive testing of nodels 900 and
900A was ainmed at determ ning how often the "w ndow of
susceptibility"” opened, meaning how frequently the
necessary conditions existed in conbination so as to
affect the test results. The testing denonstrates *84

that unless all or nost of these conditions are present,
there is virtually no possibility that rfi can affect the
results of adm nistration of the breathal yzer.

Since the major problem occasioned by rfi effects
concerned the use of the breathalyzer in drunk driving
cases, the testing of instruments focused on interference
caused by radio waves typically found in a police station

envi ronnent . In this setting it was ascertained that
radi o frequenci es creating t he possibility of
interference were caused generally by three types of
equi pnment, but only while in the "transmt node": t he
police base station transmtter, nobile transmtters
| ocated in police patrol cars, and hand-held units. I n

view of this evidence, we requested counsel to consider
whet her, w thout any proof to negate the possible effect
of rfi, the breathalyzer readings **11 of nodels 900 and
900A can be admtted in evidence and form the basis upon
which a conviction under N.J.S A 39:4-50 nmay be
obt ai ned.

A

We accept Judge McGann's determ nation that nodel 900 is
"so highly insensitive to radio frequency interference
that for all practical applications it is not affected by
radio frequency energy." As noted by Judge MGann,
"[t]ests on the nodel 900 breathalyzer indicate that the
interference needed to cause a spurious deflection of the
gal vanoneter is so extreme that it would be nearly



i npossible for an operator not to notice it." Judge
McGann found that only when hand-held transmtters were
pl aced directly on top of the instrunment was a defl ection
not ed. In addition, the record discloses that the New
Jersey State Pol i ce adopt ed procedur es for t he
adm nistration of the breathalyzer test designed to
elimnate the possibility that the results could be
affected by rfi. Specifically, these procedures *85
include the renoval of hand-held transmtters from any
area in close proximty to the breathalyzer instrunent.
[ FN4]

FN4. These procedures, adopted in July 1982, were
the subject of the testinony of Sergeant Kenneth
Neubauer, who had been a nmenber of the New Jersey
State Police for 20 years. Sergeant Neubauer
testified in the hearings involved in State v.
Lopat, as well as in the hearings conducted by Judge
McGann in this case. The New Jersey testing
procedure differed from that recomended by Smth &
Wesson but was, nonetheless, approved by Smth &
Wesson in May 1983.

[6] We hold, in the ternms of paragraph two of our order,
that "[t]he results of a Smth and Wsson Breathalyzer
Model 900 * * * have not been shown to be affected by
radio frequency interference * * * except in the nost
unusual circunstances, which are highly unlikely to occur
in the use of this instrunment. The results of the
adm nistration of +the Mdel 900 can be received in
evidence in accordance with the standards under State v.
Johnson, 42 N.J. 146, 199 A.2d 809 (1964), wthout
further proof establishing any additional conditions for

adm ssibility relating to the effects of rfi, provided
t hat t he current practice of banni ng hand- hel d
transmtters from any area in close proximty to the
br eat hal yzer instrument has been followed."” Infra at 4.

B

We reach a different determnation with respect to node
900A. [ FN5] The trial court determned that only a few
of the nodel 900A breathalyzer instruments were found to
be susceptible to rfi. Accordingly, the use of npde
900A instrunents and the *86 adm ssibility of the test
results fromthese instrunents were the occasion for nore
particul ari zed fact-finding.



FN5. Essentially, nodel 900A is distinguishable from
nodel 900 because of the type of meter it uses for
measuring current. As noted by Judge McGann:

Model 900 wuses a galvanoneter--a very sensitive
current nmeasuring device. The 900A uses a nul
meter, a less sensitive (and far |ess expensive)
net er . Because the null nmeter requires stronger
current to cause appreci able deflections, an
electronic anplifier circuit is interposed in the
900A between each photoelectric cell and the neter
to anplify the current generated by the cell
Th[is] difference in electronic circuitry between
the 900 and 900A is, apparently, the principal
reason for their differing reaction to [radio
frequency] interference.

Notw t hstanding the speci al probl em posed by the
possi bl e rfi-sensitivity of sone nodel 900A
br eat hal yzers, the evidence adduced denonstrated a
conpletely sati sfactory met hod for excl udi ng any
possibility that test results in a given case could have
been affected materially by interference from radio
frequency. This method consists of the adm nistration of
two tests upon the subject, using the sane breathalyzer
instrunment, and conparing the results of these tests.
Accordingly, we specifically requested the parties to
address on appeal the significance of this procedural
saf eguar d.

**12 This question was pronpted by the evidence at the
heari ng. Two of the experts testifying before Judge
McGann were of the opinion that the adm nistration of two
tests each producing readings of 0.01 percent of the
other is a sure indication of the reliability of the
breat hal yzer instrunment and a reliable indication that
its results were not affected or tainted to any
cogni zabl e extent by radio frequency interference.
According to the experts, when the results of two tests
are within a tolerance of 0.01 percent of each other,
these results can be regarded as reliable wthout any
addi tional proof concerning the rfi-sensitivity of the
i nstrunent. Consequently, the two-test procedure is
highly important in the regular use of the breathal yzer
instrunent and, when followed, can be dispositive in
terms of determining the reliability of the results.
Judge MGann accepted this evidence, as do we, in



concluding that the two-test procedure that produces
results within a mutual tolerance or range of 0.01 and
thereby satisfactorily establishes the reliability of
nodel 900A breathalyzer results, obviates any further
requi r enent t hat the instrunent be found to Dbe
insensitive to rfi and justifies adm ssion in evidence of
the results.

It was recognized wth respect to nodel 900A that
convictions under N.J.S. A 39:4-50 m ght be based on one
breat hal yzer test result, or two test results not within
0.01 percent of each other. *87 We therefore directed
the parties to consider the conditions that should be
established in situations in which the possibility of
rfi-sensitivity is not dispelled by the two-test
pr ocedur e.

As noted, as a result of extensive testing performed on

nodel 900A, it was found that a small nunmber of the
instrunents nmay be sensitive to rfi. Judge M Gann
determ ned that the testing procedure adopted in

Septenber 1983 by the New Jersey State Police was
scientifically adequate to identify whether a particul ar
breat hal yzer instrument was rfi-sensitive. Judge McGann
concluded that the results from the use of instrunments
identified as insensitive to rfi wuld be valid and
reliable if the tests were perforned in a normal or
conventional electromagnetic environment in which the
instrument is kept at a location fixed for testing
pur poses and the subject is brought to the instrunment for
the adm nistration of the breathal yzer test.

For t hose nodel 900A instrunents identified as
rfi-sensitive under the Septenmber 1983 procedures, Judge
McGann concluded that the procedures for admnistering
breat hal yzer tests recommended by the State Police in
July 1982 would guarantee, beyond a reasonable doubt,
that the readings would be unaffected by rfi. Supra at
11 n. 4. These procedures included the renoval of
hand-held transmtters from the breathal yzer room during
testing, keeping nobile police car transmtters away from
areas in close proximty to the breathalyzer room and
using extra care in shielding the instrunment from outside
interference. The evidence in the record before us
supports the findings and concl usi ons of Judge M Gann.

[ 7] Accordingly, we hold that the results of a nodel



900A breathalyzer test may be admtted in evidence and
form the basis upon which a conviction under N. J. S. A
39:4-50 may be obtained in any case pending untried or in
any future case, provided either of two conditions of
adm ssibility is satisfactorily established. The first
condition involves the two-test procedure. If the
br eat hal yzer results consist of two tests or readings *88
within a tolerance of 0.01 percent of each other that
condition will have been net.

The second condition applies in other situations in
which the two-test nethod is unavail able or has not been
sati sfied. In that situation, a determ nation of the
rfi-sensitivity of the breathalyzer instrunment shall be
made in accordance with inspection procedures followed by
the New Jersey State Police since Septenber 1983. [ FN6]
If it is **13 determ ned by such procedures that the
instrunment is not rfi-sensitive, the results of the
breat hal yzer instrunent shall be fully adm ssible as in
t he case of the breathalyzer nodel 900. If, however, it
is determined *89 that the instrunent is rfi- sensitive,
then it nmust be shown that, in the admnistration of the
breat hal yzer instrunent, hand-held police transnmtters
were prohibited in any area in close proximty to the
instrument, police cars wth transmtters were not
permtted in any area in close proximty to the
instrunent and, further, extra care was used to shield
the instrument from outside radio frequency interference.
These rulings are reflected in paragraph three (a) and
(b) of our order. Infra at 4.

FN6. These State Police procedures were issued in
May 1983 and adopted in September 1983 and are

i nt ended to identify whi ch i nstrunents are
rfi-sensitive. The July 1982 testing instructions
are intended to overcone the possibility of rfi in

the adm nistration of individual breathalyzer tests.
In determining whether a particular breathalyzer
instrunent was rfi-sensitive at the tinme a blood
al cohol content test was adm nistered, procedures
such as those adopted in Septenber 1983 should be

foll owed on a regular periodic basis. Evi dence was
adduced that a breathalyzer instrunment checked and
found to be insensitive to rfi in one |ocation may

nonet hel ess beconme susceptible if the operational
envi ronnent used for such testing were subsequently
al tered; the electromagnetic environnent can vary



with any novenment or change of the |ocation of the
breat hal yzer instrument itself. To deal with this
contingency, as well as other environnental changes,
Smth & Wesson issued in September 1982 a custoner
advisory in which it recomended that new or
additional tests to determ ne the susceptibility of
br eat hal yzer instrunments be undertaken if one of the

foll owing conditions occurred: (1) a change in the
| aw enf or cenent departnent's radi o operati ng
frequenci es or power output; (2) a change in the

position, location, or type of base-station antenna;
(3) a subsequent repair or calibration of the
i nstrunent; (4) a change in the operating |ocation
or general position of the instrunment; and (5) a
change in the general rfi background or environnment
of the instrument. Simlarly, NHTSA, in its report,
recomrended that i nstrunents be subjected to
peri odic I nspections for rfi-sensitivity, even
t hough previous tests or actual field experience had
shown rfi to be mniml. The State Police, as
noted, also inplenmented procedures that require the
peri odic testing of breat hal yzer i nstrunents.
Accordi ngly, Judge McGann  found that regul ar
periodic tests would be necessary to identify

suscepti bl e equi prment and he accepted as
scientifically adequate for this purpose the New
Jersey State Police testing protocol. We concur in

this finding, which is subsunmed in our acconpanying
order requiring continued adherence to the State
Police testing protocol.

The parties were requested to address the general issue
of the burden of proof. They were asked to consider
both the level or standard of proof that should be
required to establish conditions of admssibility and
whi ch party should have the initial and ultimte burden
of proving any particular condition.

We have recognized in a variety of contexts that the
burden of proof can vary depending upon the type of
proceedi ngs, the conparative interests of the parties,
the relative litigational strengths or weaknesses of the
parties, the access of the parties to proof, and the
objectives to be served by the evidence in the context of
the particular proceeding. See In re Polk License



Revocation, 90 N.J. 550, 449 A 2d 7 (1982). Consi st ent
with these considerations, It has generally been
recogni zed that the burden of proof governing the
adm ssibility of scientific evidence in crimnal or
quasi- crimnal proceedings is substantial. State .
Johnson, supra, 42 N.J. 146, 199 A 2d 809.

[8] While we acknow edge that the evidential burden in
such cases is a substantial one, we conclude that the
bur den of pr oof to sati sfy t he condi tions of
adm ssibility in evidence of the results of t he
adm nistration of a breathalyzer test is not to be
equated with proof beyond a reasonable doubt. That
hi ghest burden of proof is applicable, of course, to
establish ultimate guilt of a violation of N J.S A
39: 4- 50. A lesser burden of proof, however, generally
has been the standard applicable to *90 the adm ssibility
of scientific evidence that is otherw se probative of

ultimate guilt. See, e.g., State v. Hurd, supra, 86
N.J. 525, 432 A . 2d 86; State v. Cavallo, supra, 88 N.J.
**14 508, 443 A 2d 1020. The results derived from

breat hal yzer instrunments constitute a form of scientific
evidence and conditions for their admssibility in
evi dence are governed by the generally accepted standard
of proof applicable to such evidence. State v. Johnson

supra, 42 N.J. 146, 199 A. 2d 809.

Accordingly, in this case we hold that the burden of
proof prescribed under State v. Johnson, supra, 42 N.J.
at 171, 199 A . 2d 809, is to be followed to establish al
of the conditions necessary for the admssibility of a
br eat hal yzer test. In drunk driving prosecutions a
substantial burden of proof to establish the conpetence
or adm ssibility of the results of the breathal yzer test
is appropriate because of the serious consequences of the
breat hal yzer reading in such prosecutions. See State v.
Johnson, supra, 42 N.J. 146, 199 A.2d 809; State v.
Daly, 126 N.J.Super. 313, 317, 314 A 2d 371 (App.Div.),

aff'd, 64 N J. 122, 313 A 2d 194 (1973). For exanpl e,
as to each of the plaintiffs in the nunicipal court cases
bef ore us, br eat hal yzer t est results constitute
presunptive evidence of guilt under the pre-April 7, 1983
amended version of N.J.S. A 39:4-50. As to prosecutions
based upon the results of breathalyzer tests obtained
after April 7, 1983, such tests may constitute the sole

evidence against a defendant and mmy alone becone
determ native of a violation of the |aw. Consequent |y,



the risk of using a scientific procedure not capable of
yielding reasonably reliable results in a crimnal or
quasi-crimnal trial should be reduced as nuch as
possi bl e. See State v. Hurd, supra, 86 N.J. at 546-47,
432 A.2d 86 (clear and convincing evidence of scientific
reliability necessary as a basi s for adm tting
hypnotically refreshed testinony).

[9] Under Johnson, conditions of adm ssibility nust be
"clearly established.™ 42 N.J. at 171, 199 A.2d 809.
To avoid any confusion over what is intended by this
| evel of proof, it should be understood that it conforns
to that standard conventionally referred to as "clear and
convi nci ng proof." The conditions of admi ssibility to
which this burden of proof shall apply include *91 those
presently required to establish the admssibility of the

results of a breathalyzer test, nanely, the proper
operating condition of the machine, the requisite
qualifications of t he oper at or, and t he proper
adm ni stration of the test. They shall also include

with respect to nodel 900A, those conditions we have now
prescribed relating to the possible effects of rfi.

We hold further that the responsibility for establishing
al | condi tions as to the adm ssibility of t he
breat hal yzer results is properly allocated to the State.
This is the rule with respect to the usual conditions of
adm ssibility under Johnson. If the Dbreathalyzer
readings are obtained by an instrunment exhibiting the
possibility of interference from radio frequency waves,
pr oof of the additional condi tions negating the
possibility of radi o frequency i nterference, as
del i neated in our opinion and order, nust be produced and
shoul dered by the State. This ruling is reflected in
paragraph three of our order. Infra at 4.

IV

Plaintiffs in the Superior Court action sought to set
aside all prior convictions and obtain new trials for all
persons convicted under N.J.S. A 39:4-50 within two years
preceding the Smth & Wsson custoner advisory dated
Sept enber 10, 1982. They clainmed that the possible
effects of radio frequency interference on breathal yzer
results constituted newy discovered evidence under R
7. 4-7.



Consequently, we asked the parties to consider the
extent to which a defendant charged as a second offender
under N.J.S. A 39:4-50 may challenge the validity of the
prior conviction on the ground that it resulted from a
breat hal yzer test raising the possibility of inaccuracy
attributable to rfi. If such a challenge were permtted,
we al so asked the parties to consider what show ng woul d
have to be made concerning the breathalyzer and the test
results on which the prior conviction was based, as **15
well as who would have the burden of proof.

*92 [10] In order to impugn a prior drunk driving
conviction that serves to give a defendant the | egal
status of a second or subsequent offender, the prior
conviction would have to be set aside on grounds that
would justify the grant of a new trial on the prior
of f ense. Rule 7:4-7, governing procedures before
muni ci pal courts, provides in part:

The court may, on defendant's notion, grant him a new

trial if required in the interest of justice. The
court may vacate the judgnent i f ent er ed, t ake
additional testinmony and direct the entry of a new
j udgment . A notion for a new trial based on the ground

of newly discovered evidence may be made only before, or
within 2 years after, final judgnment.
The court rules clearly prohibit the extension of the

two year |imt for nmaking a new trial notion. Rul e
1:3-4(c) states: "Neither the parties nor the court nmay,
however, enlarge the tine specified by * * * R 7:4-7
(rotion for new trial) * * *_" Rule 1:1-2 provides for

rel axation of the rules if strict conpliance would result
in injustice.

[11] The Ilikelihood of breathalyzer test results being
tainted by rfi is exceedingly small. Consequently, we
are not inpressed with the allegation that there has been
a gross or w despread m scarriage of justice concerning
past drunk driving convictions attributable to such a
possibility. The consequences of a relaxation of the
time limtations to seek a new trial would nost likely be
the inception of thousands of new trial applications and
the retrial of scores of prior N J.S A 39:4-50 offenses,
with a small |ikelihood of many reversals. We therefore
decline to relax or extend the tine prescribed by the
rules within which a motion for a new trial nust be
brought on the basis of newy discovered evidence
consisting of the possibility of the effects of rfi on



the results of breathalyzer tests. See State .
Edwar ds, 184 N. J. Super. 538, 446 A. 2d 1217
(App. Div. 1982); State v. Sanducci, 167 N.J.Super. 503,
401 A . 2d 274 (App.Div.), certif. den., 82 NJ. 263, 412
A.2d 770 (1979); State v. Tully, 148 N.J.Super. 558,
562, 372 A.2d 1323 (App.Div.), certif. den., 75 NJ. 9

379 A.2d 240 (1977), relying on language in State v.
Tummi nello, 70 N.J. 187, 358 A.2d 769 (1976). We hold
that any notion for a new trial on these grounds nust be
brought within two years of the judgnment of conviction.

*93 [12][13] In general, a party seeking a new trial
because of newly discovered evidence has the burden of
showi ng that by due diligence such evidence could not
have been discovered before the court announced its
decision and that the evidence, if available and
adm ssi ble, would probably alter the judgnent. State v.
Carter, 85 N.J. 300, 314, 426 A 2d 501 (1981); State v.
Sull'ivan, 43 N.J. 209, 233, 203 A 2d 177 (1964); cf.
Qui ck Chek Food Stores v. Springfield Tp., 83 N.J. 438
445, 416 A.2d 840 (1980) (discussing Rule 4:49-1, the
civil practice rule conplementing Rule 7:4-7). Dr awi ng
upon the record before us, we rule that a new trial based
on newy discovered evidence consisting of breathalyzer
test results that were affected by rfi nmay be brought
only when a prior conviction was based on a breathal yzer
test result from a nodel 900A instrunment if the
instrunent has been identified as rfi- sensitive and only
one breathal yzer reading was obtained or two breathal yzer
readi ngs were obtained but were not within a tol erance of
0.01 percent of each other. Consistent with our
determ nati on, only a conviction based upon such
br eat hal yzer results could possibly have been affected by
radi o frequency interference.

As to such prior convictions inplicating the possibility

of rfi-effects, however, a defendant shall not be
entitled to claim that the possible rfi effect upon the
breat hal yzer readi ng constitutes new y di scover ed

evidence if the prior conviction was based on test
results deri ved from the adm ni stration of t he

br eat hal yzer conducted after June 1, 1983. The Lopat
decision, we note, was 1issued on April 6, 1983 and
received wide publicity. In this case the trial court

order **16 granting a statew de prohibition against the
continued use of the Smth & Wsson breathalyzers was
dated April 26, 1983; it was published in the New Jersey



Law Journal, 111 N.J.L.J. 481, on May 12, 1983. There
were also well publicized proceedings in the Appellate
Di vision during May 1983. The Appellate Division here
observed that "[t]he susceptibility of the breathalyzer
models in question to possible distortion by radio
frequency interference is now a matter of public record.”

190 N.J. Super. at 565, 464 A.2d 1170. Consequent |y,
after June 1, 1983 no defendant can reasonably *94
contend that the potential effects of rfi on a

breat hal yzer result nmust be regarded as "newl y discovered
evi dence. "

In all other cases involving prior convictions based on
pre-June 1, 1983 test results raising the possibility of

rfi-effects, the defendant shall be required to show
that, given the possibility of rfi, there was at |east a
reasonabl e doubt as to the accuracy of the reading. As

noted, these would involve only npdel 900A test results
and the defendant would have to show under Rule 4:7-4
that the particular instrument had been used to produce
one reading, or two readings not within 0.01 percent of
each other. Further, it must be recognized that in a
given case a defendant could have been convicted on
evidence independent of the breathalyzer test result.
State v. Hudes, 128 N.J.Super. 589, 321 A 2d 275
(Cty. Ct.1974). Before its recent anendnent, N. J.S. A
39:4-50(a) provided that any presunptions of intoxication
based on test results
shall not be construed as requiring that evidence of the
amount of alcohol in the defendant's blood nust be
presented, nor shall they be construed as |limting the
i ntroduction of any other conpetent evidence bearing
upon the question whether or not the defendant was under
the influence of intoxicating liquor. [FN7]

FN7. By contrast, under the anendnment to this
section, effective April 7, 1983, the statute now
provides that a blood alcohol <content of 0.10%
constitutes a per se violation, regardless of the
exi stence of any other evidence relating generally
to whether or not defendant was "intoxicated." See
di scussi on supra at ---- - ----,

The defendant, therefore, shall be required to show
t hat the challenged conviction was based on the
breat hal yzer reading and could not have resulted or did
not resul t sol ely from independent evi dence of



defendant's state of intoxication.

If the defendant overcones these evidential hurdles, the
State should then be required to produce evidence
negating the likelihood of any effects from radio
frequency interference in the use of the breathalyzer.
If the State is able to show that by regular or periodic
inspections performed on the particular breathalyzer
instrument it was not rfi-sensitive, the defendant's new
trial notion will be denied. However, if the instrunent
*95 was susceptible to rfi, then the State shall be able
to produce evidence as to any conditions or procedural
saf eqguards enployed at the tine of the test that would
denonstrate the absence of radio frequency interference
leading to erroneous readings. Upon the production of
such proof, the nmotion for a new trial will be denied.
These rulings governing notions to set aside prior
convictions are contained in paragraph four of our order.
Infra at 5.

Vv

[ 14] We now answer several ancillary questions that have
been rai sed by notion or argument. First, plaintiffs as
def endants in the remanded nunicipal court actions have
contended that they were treated unfairly in not having
the opportunity or ability +to produce experts as
witnesses to counter the State's evidence in these
proceedi ngs. These contentions do not persuade us that
these plaintiffs have been dealt wth unfairly or the
results we reach are incorrect or unjust.

Plaintiffs were given anple opportunity to obtain expert
W t nesses. They sinply did not do so. We are not
convinced that **17 their failure in this regard was
caused by inpecuniosity. They were not, noreover,
unduly circunmscribed or disadvantaged by the absence of
their own experts to counterattack t hr ough
cross-exam nation the State's w tnesses. Counsel for
plaintiffs were thoroughly versed in the subject matter
of the litigation and had denonstrated a mastery of the
intricacies and nuances of the issues and the evidence.
The att orneys for t hese parties had previ ously
participated in the extensive, twenty-eight-day 1|ong
trial of these alnpbst identical issues in the Lopat case.
Further, the trial judge did not neke his findings of
fact and conclusions on any nechani cal application of the



burden of proof. Judge McGann conscientiously elicited
objective testinony from the several experts and reached
his determ nation upon his own inpartial weighing of the
evi dence.

*96 [ 15] Counsel for these plaintiffs have also insisted
that they were fettered in this case as a result of

conflicts of i nt erest and the failure to obtain
substituted counsel, whi ch, they assert, prej udi ced
plaintiffs. The conflict is asserted to inhere in the

possibility that other clients or defendants in other
drunk driving cases my seek to take advantage of
"favorabl e" breathalyzer test results, and would try to
defend the reliability of the Dbreathalyzer as a
scientific device. The present plaintiffs, who have not
yet been tried on underlying charges, seek to inpugn the
breat hal yzer results in their individual cases and to
show the scientific unreliability of the breathal yzer due

to the possible effects of rfi. The suggested conflict
is tenuous, if not fanciful or frivolous. Not a
scintilla of prejudice to any plaintiff has been

i ndicated through the representation they received from
their present counsel.

W

We affirm the judgnment of the Appellate Division in the
Superior Court action, Romano v. State, supra, 190
N. J. Super. 554, 464 A.2d 1170, the effect of which is to
dismss the plaintiffs' conplaint. The rulings set
forth in this opinion and the acconpanying order as
modi fied herein shall govern the trial of the nunicipal
court cases, as well as all pending untried cases and
cases that may be filed in the future that raise the
i ssues addr essed and det er m ned in this appeal .
Consistent with our earlier order for certification and
l[imted remand, the nunicipal court <cases in which
plaintiffs are nanmed defendants are remanded for trial to
the Monnouth County District Court, now known as the

Speci al Civil Part, Law Divi sion, Superi or Court,
Monnout h County. We do not retain jurisdiction. No
costs.

For affirmance --Chief Justice WLENTZ and Justices
CLI FFORD, SCHREI BER, HANDL ER, POLLQOCK, O HERN and
GARI BALDI - - 7.

For reversal --None.



